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論文内容の要旨 
The principle of State immunity is recognized as a customary international law by 
States practice. Initially, the respondent State was entitled to the right to immunity in 
any litigation. However, with the development of society, sovereign States increasingly 
participate in the field of autonomy of private law, and the traditional dichotomy 
between civil society and political nation are facing challenge. This causes the principle 
of State immunity heading for a relativism tendency. In point of fact, ‗no sovereignty 
no immunity‘ has increasingly become a shared understanding of international 
community. In the context of restrictive principle of State immunity, the commercial 
transaction is the most typical case of non-immunity from proceedings of adjudication 
and enforcement. It is very significant to recognize the law of State immunity and 
design a reasonable law system of State immunity by studying the exception to 
immunity of commercial transactions.  
Regarding the content, the dissertation includes 6 chapters.  
Concretely, the Chapter 1 is a introduction to the principle of State immunity. It gives a 
general account for the concept, characteristics, theoretical foundation, functions it 
serves and the developments of State immunity. Then, it introduces current 
development of State immunity in practice and the restrictive doctrine of State 
immunity. At last, it introduces the role of commercial transactions in regime of State 
immunity, and emphasizes the significance of commercial transaction to restrictive 
State immunity.  
The Chapter 2 primarily gives the account of ‗commercial transaction‘ which is 
generally regarded as the pivot of restrictive doctrine of State immunity. At first, it 
introduces the approaches to define commercial transaction. From its definition, the 
term commercial transaction has somewhat abstractness, so in some legislation, it is apt 
to be clarified by enumeration. Meanwhile, in view of complexity of commercial 
transaction in practice, neither nature approach nor purpose approach can be an 
advisable method to determine commerciality readily. Taking the UN Convention on 
Jurisdictional Immunities of States and Their Property as a reference, the context  
approach may be a better criterion to identify what is commercial transaction. Finally, it 
demonstrates why the rule ‗non-immunity in commercial transactions‘ constitutes a 
customary international law from the perspectives of ‗State practice‘ and ‗opinio juris‘.  
The Chapter 3 analyzes the structure of the commercial transaction proceedings 
concerning State immunity, that is, a private party filed a lawsuit against a State before 
courts of another State. The root cause of the regime of State immunity is that a State is 
not entitled to exercise jurisdiction over another State according to the principle of 
sovereign equality. If a State is engaged in transactions in the same manner as a private 
person, it cannot invoke sovereign immunity in litigation, and then that litigation 
becomes an international civil litigation. This chapter examines the subject matter of 
international civil litigation from the perspective of plaintiff, defendant and the third 
party, and focuses on the analysis of ‗State‘ as the defendant. Finally, it also discusses 
the relationship between State and State enterprise.  
The Chapter 4 mainly discusses the cases to exercise jurisdiction to adjudication. As 
mentioned, in proceedings relating to commercial transaction, the courts of a State may 
exercise jurisdiction over another State. The establishment of adjudicatory jurisdiction 
shall be divided into two stages: in the first place, the court of forum State must confirm 
whether the immunity of a foreign State has been excluded in international level; and 
then, the court of forum State shall confirm whether it has general jurisdiction by 
jurisdictional connections of its procedural law in national level. Waiver of immunity, 
whether express or implied, constitutes the grounds for exercising jurisdiction.  
The Chapter 5 mainly introduces the cases to exercise jurisdiction to enforcement. By 
virtue of absolute nature of immunity from enforcement, the court of requested State 
may take measures of constraint only if the appointed elements by law are satisfied. 
Generally, waiver of immunity may lead to the taking of measures of constraint. On 
condition that State property is specifically in use or intended for use by a State for 
commercial purposes and is in the territory of the forum State, the court of requested 
State is permitted to take execution measures against that property. However, from 
perspective of constitutional law, specific categories of property assuming sovereign 
functions, even used for commercial transactions, cannot be executed.   
The Chapter 6 demonstrates the legitimacy of State immunity by expounding its 
procedural values. Then, it presents the recent development of the law of State 
immunity, especially in the field of commercial transaction, and introduces China‘s 
attitude towards State immunity. With the development of international law, the fairness 
and justice of international law have received more attention. Despite the procedural 
values, the legitimacy of claim of State immunity in the field of commercial transaction 
is going to decline. By weighing the pros and cons, this chapter points out Chinese 
Government shall adopt restrictive principle of State immunity in line with the 
development of international law, and establish the rule that ‗State immunity cannot be 
invoked in commercial transactions‘. Ultimately, it explains the necessity of legislation 


























































                                               
